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A1, ool wet HE|7t d=rd o Sl ol S0, vl 538]adollA= Daubert §
27} olu] FQ2351K| 9| H=dlE 5k, ¢J7A3] Daubert HeElE $40 & n|=t
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A7y,

Westlaw®] 0]=; ¥el=% DBOA] +=2AE0] ‘patent’ Y ‘expert’®] F §01& &
T 7R =S AAMste] F 287119 =i AMSkRlaL, T 5 Ado] HojR= A,
nl= 919 Ao wWoto] =3t A, AUA|A LefiE Z(Howard G. Pollack, 1992)
o Alfsiy 11707F Etem, offf F= 1 1K =& A=’ Aot o] 2&
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172) Molly Treadway Johnson et al., Expert Testimony in Federal Civil Trials. A Preliminary Analysis,
Fed. Judicial Ctr., 1 (2000) (reciting from Claire R. Rollor, supra, at 328 fn. 124).

173) Howard G. Pollack, 7he Admissibility and Utility of Expert Legal Testimony in Patent Litigation,
32 IDEA 361, 361 (1992) (“The use of experts was liberalized a great deal with the enactment
of the Federal Rules of Evidence. The new rules eased the requirements for the qualification of
experts4 and specifically abolished the common law prohibition as to opinions on ultimate issues.”).
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Claire R. Rollor, Logic, Not Evidence, Supports A Change in Expert Testimony Standards.
Why Evidentiary Standards Promulgated by the Supreme Court for Scientific Expert Testimony
Are Inappropriate and Inefficient When Applied in Patent in Patent Infringement Suits, 8
J. Bus. & Tech. L. 313 (2013).

Edward G. Poplawski, Sefection and Use of Experts in Patent Cases, 9 Fed. Circuit B.J.

2
145 (1999).

3 Dolly Wu, Patent Litigation: What About Qualification Standards for Court Appointed Experts?,
2010 B.C. Intell, Prop. & Tech. F. 91501.

4 Douglas G. Smith, 7he increasing Use of Challenges to Expert Evidence Under Daubert
and Rule 702 in Patent Litigation, 22 J. Intell, Prop. L. 345 (2015).
Patrick Doll, L. Joseph Denbina, Daubert for ‘Dummkopis” — Judge Posner Hypothetically

5 Disparages Patent Damages Experts in Apple and Brandeis, 21 Tex. Intell. Prop. L.J. 301
(2013).

5 Laurence H. Pretty, 7he Current Role for the Patent Expert and lts Boundaries, 89 J. Pat.
& Trademark Off, Soc'y 866 (2007).

7 Erika Mayo, Gatekeeping Post-Uniloc. Expert Testimony in Multi—Component Patent Litigation,
9 Hastings Bus. L.J. 539 (2013).

8 Laura Hall, 7echnical Experts in Patent Trials: A Psychological Perspective, 39 AIPLA Q.J.
195 (2011),
Mark J. Feldstein, Shana K. Cyr, Kelly S. Horn, Experts in Patent Cases. A Three—Part

9 Examination of Federal Rules of Evidence 701—706, 30 No. 6 Intell. Prop. & Tech. L.J.
21 (2018).

0 Michael H. King, Steven M. Evans, Selecting an Aopropriate Damages Expert in A Patent

Case, an Examination of the Current Status of Daubert 38 Akron L. Rev. 357 (2005).

Josh Hartman, Rachel Krevans, Counsel Courts Keep. Judicial Reliance on Special Masters,
11 Court-Appointed Experts, and Technical Advisors in Patent Cases, 14 Sedona Conf. J.
61 (2013).
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Fed. R, Evid, 702

A witness who is qualified as an expert by knowledge,
skill, experience, training, or education may testify in
the form of an opinion or otherwise if:

(a) the expert's scientific, technical, or other specialized
knowledge will help the trier of fact to understand the
evidence or to determine a fact in issue;

(b) the testimony is based on sufficient facts or data;
(c) the testimony is the product of reliable principles

and methods; and

(d) the expert has reliably applied the principles and
methods to the facts of the case.
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1. 2a7[=%} v. 42| 7[=%}

EdARoIA JEAES dHsh=s A5 %’\—4 71EAke] =olol| Bito] TS
=4, 7137 Htechnical experts)E G 7|EwoF] g7 |eAHE Ags|of af
A ofUH B2 7IsAE AlElstoF o]—-L—‘-X]Oﬂ tfsto] AAstodof qith. S4e] 7le
Ao} S-S Sofof Frh= A7) 9l AErke] S91e Solof Sthe Hal7t 53]
7Fsstth. AP S sitEis e A9 7ieAte] BN U= shofof
gch 176) 19 ﬁxloﬂ/ﬂ @5—7}(—71%7]€XD7]' ‘ﬂzéoﬂ/\ﬂ U= ke A9 HE2> O

o) A4 71**20 T P

2. UBIALO|ML| Daubert 7|1F v. EFALONAML| Koito 7|1F

dukiFolM= He7t S AR AY oFE {3 Daubert 7 4

3?"% Tttt 28U 71 Daubert 7138 Ed]adoAs 3B Shrhal ]

T4 CAFCE= Koito 7152 7HsIATE Koito 7]52¢] Daubert 7]5=HEth 1
Az} 177) Hiko]| 714-L o]3IsHr] T3Ith= AR|oA, CAFCE E3|a%olA]

02 ¥ oo

F

174) Claire R. Rollor, Logic, Not Evidence, Supports A Change in Expert Testimony Standards. Why
Evidentiary Standards Promulgated by the Supreme Court for Scientific Expert Testimony Are
Inappropriate and Inefficient When Applied in FPatent in Patent Infringement Suits, 8 J. Bus,
& Tech, L. 313 (2013).

175) Id. at 321 (“Only PHOSITAs may explain the contested technology before the court. The PHOSITA
role is filled by an expert who has the normal skills and knowledge in a specific technology for
a particular set of patent proceedings.”).

176) Id. at 321 (“If the patent is later brought before the court in an infringement proceeding, the
judge may hear testimony on claim construction from a technical expert, given that the expert
may provide a PHOSITA's perspective.”).

177) Id. at 325 (“The Koito Standard imposes significant restrictions on the admission of scientific
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3. Frye 7|&
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4. Daubert 7|Z179)180)
W3} Daubert 7]&2 t}&-9] 5712 A& Ahdc}

[e]

o

@ HAE 7FsA(testability): 2185 o]2 Fi= 7|&of gt HAET} 73] o
H(Whether the theory or technique can be (and has been) tested)

@ SEA4Z(peer review): HLE o|E EL 7|&o] g 7|eEollA] ERAZ
(peer review)2] tiAto] EHA=A| 031—‘?—(Whether the theory or technique has

been subjected to peer review and publication)

® A=2] 7" (likelihood of error): s 54 7t AAsto] il Ei=
A& Azt ZA5R=A] oJF(Whether there is a known or potential rate of
error involved in a particular scientific technique)

@ EA)71Z(controlling standards): a5 7|49 258 EA5l= 7|Z0] 245}t

EA| oJ¥(Whether there exists or are maintained standards controlling the

expert testimony as it relates to patent law.”).

178) Frye v. United States, 293 F. 1013, 1014 (D.C. Cir. 1923) (“gained general acceptance in [its]
particular field.”).

179) Daubert v. Merrell Dow Pharms., Inc., 509 U.S. 579, 589—90 (1993).

180) Claire R. Rollor, supra, at 327 (“The Daubert factors may, at minimum, be summarized as charging
the courts with addressing testability, peer review, likelihood of error, controlling standards, and
general acceptance in their review of the applicable scientific expert testimony.”).
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T8}, Daubert 7|28 Hoj oubidoE oHEs} ;
]:1'—'1‘ OiE‘jJX] O]—L. = H]{]’ }0]—%\}3_7, %7]0]; CAFCE= 5’31&%011 01%31%
Koito 7|2 AXSHA =k

5. Koito 7|=181)

Daubert 7]%0] AUAA e HHE Algshs AoR s|A=o] i} 182)
Daubert 7|50 o{3] f-a3t @01111,183> CAFCE Daubert 7|0 T2 7|&&
H7Vs1e] Koito 7|52 WA Hth. CAFC= Koito T4 SRR E|R] ok= oA
(unsupported opinion)> (HIE ZH&E7tel| &gt Holgt siate) AAA A
(substantial evidence)oll atdsHA] Gh=rtal TAISHITE AZAA FA ol ASHA| ¢
2 Hj4lde] B4 J**Poﬂ osto] Ei= Faile] olsto] mr|HETt, Koito ARoA]
Tjaze] oJsto] AAHE Htrhe tid Sd17F AlAtdS Aofeith= 224 oAt A4

P

A= Daubert l%ﬁr Koito 7|52 t &9 @01 gelsk3iet. A=, Koito 7]
Z2 Daubert 7|52 2702 SPAAE 11 7|50 BESRS ‘5] g Ao7 Kl
3kt gl Zlele,

181) Koito Mfg. Co. v. Turn—Key—Tech, LLC, 381 F.3d 1142 (Fed. Cir. 2004).

182) Claire R, Rollor, supra, at 327 (“Courts have interpreted the Daubert factors to provide a comprehensive
yet low bar for the admissibility of scientific expert testimony.”).

183) Id. at 327 (“The Supreme Court has continued to apply the Daubert Standard in more recent
decisions, and it is still valid law.”) (citing Kumho Tire Co. v. Carmichael, 526 U.S. 137, 141
(1999), etc.).

184) Koito, 381 F.3d at 1152,
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M A A AL MFE Daubert 7|58 2183 vl glom, CAFCZL 1 7)1%
= 2183 A= Qleh 185 B8R aR-9] @aﬂ ofabd sy Aol &3t &
aRiedo] et Ml s 2-gsfof 5h, 186) Hmried Wzt 2Rk S8 Aol
Zlo] Hr}, o= A 00%34%01 217y T2 71ES Aoz Qlsle] 1
o 7|&S AgfoF sH= CAFCY] ofggo] 715t 187)

7. SSIAAoNMS] 7| FE 2R

o

Daubert 7J0] WE £5.0] Abde] Wagle] Itf2 A4w/1E vlebl Helo]
AR IR AGEAE RS QI 159 vSoME S5 23t 7)%o]
Ao} 9l oIrhaL B el 189) BE HelSo] Daubert 7S 851K b7t

185) Uniloc USA, Inc. v. Microsoft Corp., 632 F.3d 1292, 1305—06 (Fed. Cir. 2011).
186) NTP, Inc. v. Research in Motion, 418 F.3d 1282, 1324 (Fed. Cir. 2005) (“The grant or denial

of a motion for judgment as a matter of law is a procedural issue not unique to patent law,
reviewed under the law of the regional circuit in which the appeal from the district court would
usually lie.”).

187) Claire R. Rollor, supra, at 332—33 (“Many regional federal circuit courts have not remained faithful

to the binding reliability review of expert testimony required by the Daubert Standard. As an
unfortunate side effect of the Federal Circuit's procedural choice of law doctrine for patent law
cases, these variations of the Daubert Standard have also joined the original Daubert and Koito
Standards in the patent law evidentiary standard jurisprudence, These new standards complicate
matters further for patent law litigants depending on the geographic region where a suit may
be brought.”).

188) Id. at 334 (“Several other legal avenues aside from patent law have found the Daubert Standard

insufficient for their particular evidentiary needs., Some scholars have found the Daubert Standard
insufficient for criminal trials.”).

189) Id. at 330 (“There are too many standards that govern scientific expert testimony evidentiary
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10. Claire R. Rollore| H|2t: Koito 7|&=2| el

Claire R. Rollors= Daubert 7|<=0] EH[gRO2 Qlste] AZZQl A&E7te]d0] 3
B0 g=d, Koito 7|5e0] 1efgt AEA o)A AR o= F2 7Iso] "l
A5t 193) Aul=E7H(Federal Rules of Evidence) A|705%7F 72 HHbzo]
She 284 S 89HeE AAsk=tl, Koito 71& AHs] lelix= 1 4

3 = Qg Y2 FAL AT Iart 9t} Claire R, Rollors thae]
[etglic), A= thg AR Koito 715 5 CAFC7} AlXsh= (d3hke) SA7]
T Wl sk Aolth

N 34 o
oX
o
)

jurisprudence, and the Federal Circuit has not provided guidance as to when a specific set of
evidentiary standards must be followed for patent law cases.”).

190) Id. (“Unsurprisingly, regional circuit courts have already adopted laws that in many circumstances
disregard the Daubert Standard . . . 7).

191) Id. at 330-32,

192) Justice delayed is justice denied.

193) Claire R. Rollor, supra, at 336 (“Koito bars a great deal of conclusory testimony that would otherwise
be allowed by Daubert . . .”).

94



“All  scientific expert testimony necessary for

A28 0= d 14 =29 =4

. ‘E5 3 HAS Yote RSt ZE J|&MET
patent-related subject matter must meet: 1) at least =olo ) F|ASH S H702E0] A2l 7|= o
the reliability standards of Rule 702 and also 2) any © HSIRIEEAH 0| 0I5t E5HS o/5t0f TA
evidentiary standards promulgated for patent law by 5 QS =77|52 EZ5i0i0b Bt}

the Court of Appeals for the Federal Circuit.” 194)

11,

I

1.

a1 AEZ9l(conclusive) 7397} Wrl= Hof ]-,io}of] g AETe] =
= SARA L AR oFEE JJrE‘roP— 7122 Aalsh=g] =02 3

2 ol n]2o] o)k AEAE ek B, ALY $RAL Husis £
A, A7t 882 Hl82 Hdshe wAl 5ol Histole F2loAl AAR E= s 2
< AN Fak e,

I

N

Edward G, Poplawski +=&2] £4]195)

E5a80M2 MEIIL| BF

7, 1&R g0

Ed]hgolA 7]&o] o] E]% Xoﬂ_—f_”—_ o Zl% Aa)7|e 9 S5y 7
olafjo]] ok AHo |, HL 1 3AH|A 7)< A7 Htechnical expert)?] E=2-2

194) Id at 337-38,
195) Edward G. Poplawski, Selection and Use of Experts in Patent Cases, 9 Fed. Circuit B.J. 145 (1999).
196) Id at 145—146,
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197) Id. at 146,

198) Id. at 147.

199) Id. at 147-148,

200) 23 HAR ARl QlojA] Georgia—Pacific 245 AESN= 3¢ gpo|AdAdEr7)l Hasit,
201) AHAR7R= o ARl 54, AR Soll tiste] SdsHAl Hek

202) A= APAE W HE AR o2l diste] FdskA Hr,
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wAAe] F03 20| B ol olslel At Rt A W et
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2. 7|ETEII9| 17203

PeAErHe R RI(EER), D] 2 B B 7R NS Bt
of QA Elk PiER AulAk oleat 7|&WE ) WekE Peldich 200
shke] WL ofste] Esfol Aol thetasg sk Zloleh, mlFolAl e
N FAT 71EREA N B oS T1EHEAE wE A o}— 7297} Esfeka
Sleh AN BB b T HE M ATl B S MRS B
Fel= Gk Hold 23 o uhe HoA 9g 4 ek ZHEstE Al gl
Aq i mefsie ot theal 2,

(1) academic and technical credentials and stature | (1) &2& J|&x Alglz 3 Hot

(2) work experience (2) A2ad

(3) prior experience as an expert (3) HHOMO MEIZMO 5AH AH
(4) communication and other interpersonal skills | (4) QAIAS 3 wZt 5

(5) temperament and demeanor (5) 7|& ¥ EH

(6) credivilty and capabiity to be an objective advocate | (6) ZH2H Zl&Xto MzE LU 5
(7) impeachment potential (7) Etsth JtsM

(8) staying power——e.g., stamina, thoroughness, | (8) X|7&, A& S

reliability, and willingness to work hard (9) HE AL CHE MEJE EXA Zolntol ASH
(9) compatibility with trial counsel, other experts, and | (10) X|&& A1

potential witnesses; (11) ANZtd 8EXM

(10) home court appeal (12) H|8

(11) availability, including ability to spend the necessary

time
(12)

expense,

203) Edward G. Poplawski, supra, at 148.
204) Westlaw Expert Directory. <http:// www,forensisgroup.com).
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205) Edward G. Poplawski, supra, at 151,
206) Id. at 157,

207) Id. at 158—161,

208) Id. at 174—176,
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7. He X|™ ME2IHcourt appointed expert)

“

nl RSN AT06(a) %0l ke, (3 WAL H A AL AR, o
2 A A glotok & M ol9E AT ke 79) wiele] AR
2 AR 4 k210 Tt ARAOR Welo] ARAE sk Al 815
Tt ghe} 210 o] Ak ZHelA T AR/ Selutele] 7Rl AR

o], 71 AoE F GAARRES] Qb AlE(cross—examination)& ook gt

209) Id. at 175,

210) “The court may appoint any expert that the parties agree on and any of its own choosing.”

211) Edward G. Poplawski, supra, at 183 (“Court appointed experts are infrequently used in patent
litigation . . .”).

212) Fed. R. Evid. 706(a).
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I, Dolly Wu =F2] EXAJ213)

oE
rdo

X|H FME7Hcourt—appointed expert) v. ARt ME ME7Hparty—employed expert)

& AR AR A2 71eE At eds] ARk At soreith 1™
AAeA i A A27HE 8 wol 28 E8Ado] qlrh21d

2. EMO| 7|&X} v. M2}

E5o] W WS BAR] Tlrte] eolS Wel HuE, Bt S A
wojof Stk AAIsE Tt EAJHC 215 el E;Lom AYEAY AARE
I 0] 58 A0 AU SRS TP £ 5
A} o] 7|ERA EL Z|EATTe B A9 WE Aol I50] B4l
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el e e i, TR el Bl Tl ol
Ag Masde ok o 2o, o skee) Asie) e B o) es
o B2 A 9421% AAREE WS QA E AP Basie DAL A

1

3. Special Master

5 MEEAl AMEAE B 371 91819] Special Masterg A =
ULk L A Fol Wt v AHTIALER A53% Fol qadith wlmolke
Special Masters &8sl= Hlerf w01, I T3] o2 AAsk= AollA
o Uopr} 2aae] dske 2alisly| % 3ttt 217218) E3) A7 7] A (electronic

213) Dolly Wu, Patent Litigation. What About Qualification Standards for Court Appointed Experts?,
2010 B.C. Intell, Prop. & Tech, F. 91501,

214) Id at 91501 (“Given the likelihood of conflicting testimony and of complex inventions, court experts
are necessary.”).

215) Phillips, 415 F.3d at 1312; Vitronics Corp. v. Conceptronics, 90 F.3d 1576, 1585 (Fed. Cir. 1996).

216) Fed. R. Evid. 706, Notes of Advisory Committee on Rules (“[T]he contention is made that court
appointed experts acquire an aura of infallibility to which they are not entitled.”).

217) Dolly Wu, supra, 91501 (“During 2005—2006, special masters addressed claim construction matters
in about 41% of 90 cases and infringement or invalidity in about 20% of the 90 cases.66 However,
special masters may also have a more comprehensive role, hold hearings, and make decisions
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3+ Special MastersE 283 == it}

4. 71&X}=22(technical advisor)

CAFCE A9le] A} it 7142 R8s olalslr] $lale] 71exEs]
851 o] B18ETka WA 220 ol2fd 7|&ES Fgle] Aueld
At 4= glow] witalze] o] Bjx] gh=t} 222) BXAE R A Slo] o]
SAEL A5 B3], 53] SSUBAE VJeERI0R STtk Tk 229
olefgt 7|4AEel At Sefule] ARl Aol SAsica Azt v
Sl el X AR} 71 EAELE GABA HFehs Aow melrh 220225)
thek $jo] 9ol 7]golMe] MBS T Fash mi] v, oA
7lsriEAo] ok Wolx|ut B3]y 9 EsAlie] Urlzle] Qi SSUBAE B8
st o] Solsirt,

e

Al
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that may be difficult to reverse. In short, special masters may perform quasi—judicial tasks.”).

218) Special MastersE A|"goh= A2} Gof Hsto] A% Fo| ot 5= FA | tfal] A3t = Bedouin L.
Joseph, The Louisiana Special Masters Statute A Valuable Tool or an Expensive and Unnecessary
Diversion?, 51 La. B.J. 261 (2004).

219) Tracy Carbasho, Federal Court Creates Electronic Discovery Special Masters Program, Lawyers
J., March 25 2011,

220) Robert J, Rando, Mastering Patent Claim Construction in the Brave New Patent World A Patent
Special Master's Perspective, Fed. Law., January/February 2015,

221) TechSearch L.L.C. v, Intel Corp., 286 F.3d 1360, 1377—82 (Fed. Cir. 2002).

222) Dolly Wu, supra, at 20 ("“Moreover, advisors cannot be deposed or cross—examined, unlike FRE
706 court experts.”).

223) Dolly Wu, supra, at 20.

224) Encouring More Effective Use of Court—Apppointed Experts and Technical Advisors, 67 Def. Couns.
J. 196 (2000).

225) 7|EAHERE AYSAR AT06z=0) whet AT == QaL, A104xe| whet A PE == ok g, Id.
at 201,
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IV, Douglas G, Smith =F9] H4J229)

1. EA[Q| £X|7|(gatekeeper) et

Daubert 7|23 Q%714 A702:0] ufel, TAR: HE7} Zo] that B2 o
TS Fsok Siek. T1efat T upel AR SF AR} AT0227} AR 8
A2 FEFA ojfe] thslel 1 ARNE UG FAA FHsHES a7
200 7 QASL 1 50| @ TPHQ) AMe] TASREA] o, @ B 4= gl
sizlo] ojstel ofztel AgIHEA) o, © 1 U1 sl A7) Akl xmow%xl
ofstolck 231 Uolrl, 11 AR/ 11 )71t piste] Aol QA Holof Sk, 252

rlet
_g

2. ESAIZ0IA L] Daubert 271°| CIE =7}

201399 g+ #4L2 Es|Apdelxl= ez Daubert 2710 tigh thgo] Ale

226) “Courts should apply a POSA qualification standard to court appointed experts if the tasks require
a POSA point of view.”

227) 3749 711t 28 AURAA AElehs 71EdE e Wols 11 22 di3lske 7eAE 289t Fe=
28] cEchy R

228) “When a court expert is both a POSA and a patent attorney, he may be optimal because he will
have an understanding of both legal and technical issues in a patent.”

229) Douglas G. Smith, 7he Increasing Use of Challenges to Expert Evidence Under Daubert and Rule
702 in Patent Litigation, 22 J. Intell. Prop. L. 345 (2015).

230) Id. at 347.

231) Fed. R. Evid. 702.

232) Fed. R. Evid. 702,
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V. Patrick Doll 5 =9 H4239)

oA} =50 0 WS} Posner TAP} F WA HETF 2L w2 AIE AR

3} 240) Posner BAHRE 71 M9 Bl=ehs AR T2 s 123t 71ES 485}

233) Dynetix Design Solutions, Inc. v. Synopsys, Inc., 2013 WL 4538210, at *1 (N.D. Cal. Aug. 22,
2013).

234) Lucent Technologies, Inc. v. Gateway, Inc., 580 F.3d 1301 (Fed. Cir. 2009).

235) ResQNet.com, Inc. v. Lansa, Inc., 594 F.3d 860, 869 (Fed. Cir. 2010).

236) Uniloc USA, Inc. v. Microsoft Corp., 632 F.3d 1292, 1315 (Fed. Cir. 2011).

237) AHPHLoA 7oE 0| FLe ALGE AE7F 2L vjA3E AlEl: Dynetix Design Solutions, Inc. v.
Synopsys, Inc., No, C 11-05973PSG, 2013 WL 4538210, at *2 (N.D. Cal. Aug. 22, 2013).

238) Douglas G. Smith, supra, at 358—64.

239) Patrick Doll, L. Joseph Denbina, Daubert for "‘Dummkopts” — Judge Posner Hypothetically Disparages
Patent Damages Experts in Apple and Brandeis, 21 Tex. Intell. Prop. L.J. 301 (2013).
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2. Posner LAl A4St Ef=

Posner ¥AH= Apple v. Motorola AF1243) Bl Brandeis v, Keebler AFoflA]244)
G5 AR A8 AETte] Esfu el AbgHiRo] BldsA] gtk ol 1 %5
NS ZAR YeHelA] okl volr) 11 e 4 73w 11]4_0}11 oxorct Awkz

Posner THA}0] o]2]3t AL AE7} Z0lo] el oJHE Fksls 7|2 Ak
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A
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g Qg ofof 9 H]el] S ARk b8 Rlelof 3t 245)
240) Id. at 336 (“Indeed, as a preeminent jurist, especially in the field of law and economics, 263 Judge

241)

9242)
243)
244)

245)

104

Posner carries significant jurisprudential weight.”).

Daubert v, Merrell Dow Pharms., Inc., 509 U.S. 579, 596 (1993) (“Vigorous crossexamination,
presentation of contrary evidence, and careful instruction on the burden of proof are the traditional
and appropriate means of attacking shaky but admissible evidence.”).

Douglas G. Smith, supra, at 304 (“Furthermore, district court judges who do initially exclude
expert testimony on damages typically allow them to amend their expert reports.”).

Apple, Inc. v. Motorola, Inc., No, 1:11—cv—08540, 2012 WL 1959560, at *1 (N.D. Ill. May 22,
2012).

Brandeis Univ. v. Keebler Co., No, 1:12—cv—01508, 2013 WL 5911233 (N.D. Ill. dismissed Apr.
23, 2013).

Douglas G. Smith, supra, at 306—13,
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246) Apple, 869 F.Supp.2d, at 910 (“does not mean that a patentee who puts on little or no satisfactory
evidence of a reasonable royalty can successfully appeal on the ground that the amount awarded
by the court is not ‘reasonable’ and therefore contravenes section 284.”).

247) Richard Posner, Do Patent and Copyright Law Restrict Competition and Creativity Excessively?,
The Becker—Posner Blog (Sep. 30, 2012, 10:30 PM) (“patent protection is on the whole excessive
and that major reforms are necessary.”).
<http://www,.becker—posner—blog.com/2012/09/do—patent—and—copyright—law—restrict—compet
ition—and—creativity—excessively—posner, html) .

248) Richard A, Posner, Why There Are Too Many Patents in America, The Atlantic, July 12, 2012;
Richard A, Posner, Patent Trolls Be Gone: How to Fix Our Broken System for Stimulating Invention,
Slate, Oct. 15, 2012.

249) Douglas G. Smith, supra, at 326—27.

250) Id. at 332 (“Judge Posner's reliability principles in Apple encourage damages experts to sharpen
their pencils in providing more accurate information to the court, as opposed to providing unreliable
or irrelevant information that may prejudice a jury.”).
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oF ARl DT 256)

251) Apple Inc. v. Motorola, Inc,, 757 F.3d 1286, 1325 (Fed. Cir, 2014) (“That a party may choose
to pursue one course of proving damages over another does not render its expert's damages testimony
inadmissible, Nor is there a requirement that a patentee value every potential non—infringing
alternative in order for its damages testimony to be admissible.”).

252) Laurence H. Pretty, The Current Fole for the Patent Expert and Its Boundaries, 89 J. Pat. &
Trademark Off. Socy 866 (2007).

253) Landers v. Sideways, LLC, 142 Fed. Appx. 462 (Fed. Cir. 2005) (“In particular, a patent expert
should not be permitted to construe claim terms unless he is first qualified as an expert in the
pertinent art.”).

254) Laurence H. Pretty, supra, at 868 (“To the contrary trial courts quite commonly appoint patent
attorneys as special masters to assist them in claim construction under Rule 53 Fed. R. Civ. P.”).

255) Id. at 868-70,

256) Micro Chemical, Inc, v. Lextron Inc. 317 F.3d 1387 (Fed. Cir. 2003).
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(apportionment ratio)S Z-g-3fjof glctar dAdo} AA|ELar, tolrt Uniloe 2 o)A
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At 259) A =2 Uniloc TES BA35 & Hedo] AAsk= A7) 5848
Z¥zgtet,

1, He ME H27lo| HE

fi Ll

Uniloc 9] BAR 9lslo] 2Este] Zelo] wizg 7lsAo] olieh, ool
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Alkale} 260 A AT0627} TS AEIE S18FITh 260 1 MRS 714

257) Laurence H. Pretty, supra, at 871,

258) Erika Mayo, Gatekeeping Post—Uniloc. Expert Testimony in Multi—Component Patent Litigation,
9 Hastings Bus. L.J. 539 (2013).

259) Uniloc USA, Inc. v. Microsoft Corp., 632 F.3d 1292, 1295 (Fed. Cir. 2011).

260) Erika Mayo, supra, at 556,

261) “The court may on its own motion or on the motion of any party enter an order to show cause
why expert witnesses should not be appointed, and may request the parties to submit nominations,
The court may appoint any expert witnesses agreed upon by the parties, and may appoint expert
witnesses of its own selection.”
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71eARER1e] Hgdo] Fashrial FARITt 263)

VI, Laura Hall =F2] £4]264)

Shc} 265) A= 7|E0] =RES At 1 =Rso] 543 Zlog
A 8405 Febsldal, 7P A (F85H) ASEE 84+ A= (credibility),
B ¥ =9 (teaching ability), SHE4 A%, =, AE(communication)s2, 4774

& Zo|qit} 266)267)

2. SSIHSAPD HAlGE F71 24

AR EuEAlel JE1 & fslel 7lel ks masislct: v
= AollAle] et Auu

=3
i=]
2, AAHEA SAINA] Ofll"% .268) A7 7F A4l (confidence)& 7FAoF Sh=

262) Kian v. Mirro Aluminum Co,, 88 F.R.D. 351, 356 (E.D, Mich, 1980) (“The presence of a court—sponsored

witness, who would most certainly create a strong, if not overwhelming, impression of ‘impartiality’
and ‘objectivity,” could potentially transform a trial by jury into a trial by witness.”)

263) Laurence H. Pretty, supra, at 557—58.
264) Laura Hall, Technical Experts in Patent Trials. A Psychological Perspective, 39 AIPLA Q.J. 195

(2011),

265) Id. at 197-98,

266) Id. at 201, table 1.

267) 8X(appearance), XA3H honesty), AF41Z (confidence) 5& 7V d Q3 242 BEEQh
268) Laura Hall, supra, at 208 (“jurors in the Bay Area are more likely to favor an expert from Stanford
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ol, 1 AAEE AU RolojMs Rbslal, TeiA SAks SXF AR A
(moderately confident)o| ZQ3s}ciar W} 269)

3. Ha2lQl v. &7t

| AETLY] Fele o

4. YWHSH(teaching ability) ! 0§

[e)

B A7) s EolRtal Roriet 271 Axks E o] viE(attractiveness)
KeX
=

AH SSAEAY AEALE ATl Ylold 71 Fash Azeks a5

F08 a0 AT 9 ozke] ujele wel(@Eu)o ofsie] 84
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IX, Mark J, Feldstein 59| =5F9] EX273)

H =820 Hojo| AAsH= HE7Hcourt—appointed expert)(0|5} HYZEF) ol
tfsto] =ity

MAARP A 297k A

= orovt, cherst Eslel MHEst A
HE|E SI9ch2) Teht WS MANET AU 2 9Re nAs A

than from MIT, even if both universities are objectively equally reputable.”).
269) Id. at 209,

270) Amy Singer, Comprehensive Witness Preparation: Crucial for IP Cases, Intell, Prop. Today, Sept.
1999, at 23,

271) Laura Hall, supra, at 218 (“Patent litigators are correct to emphasize teaching ability as a foremost
priority when selecting and preparing a technical expert witness because teaching ability fosters

jurors' ability to engage in central route processing, which leads to conclusions that are more
likely to hold up during deliberation.”).
272) Id. at 218,

273) Mark J. Feldstein, Shana K. Cyr, Kelly S. Horn, Experts in Patent Cases.” A Three—Part Examination
of Federal Rules of Evidence 701—706, 30 No. 6 Intell. Prop. & Tech. L.J. 21 (2018).
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274) Id at 21 (“While Rule 706 experts are only infrequently appointed, they have been used on occasion

in patent cases to address claim construction, infringement and validity, and damages.”).
275) Monolithic I, 558 F.3d at 1348 (“only in rare and compelling circumstances.”).
276) Mark J. Feldstein, et al., supra, at 22.

277) Michael H, King, Steven M. Evans, Selecting an Appropriate Damages Expert in A Patent Case;

an Examination of the Current Status of Daubert, 38 Akron L. Rev. 357 (2005).
278) Id. at 365.
279) Id. at 365—66,
280) Id. at 366.
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XI, Josh Hartman 9| =%9] K xJ282)

B =80 ‘HHEI) ‘Special Master, 7]&AHEel (technical advisor)

(AR} 18517 9k2) W9lo] 2| AFH= 22 (neutral) AE71e] BH&of ths}lo]

il o

1. Special Master

AYTIAASH] A5327} Special Masterel| thato] 43T & 42 Al 714
o2 Special Masters AT 4= Qrkal Witk © F AR gefsh= BE
A, @ LAl AR, ofefe sljujakel A 52 H- © Hof| ofste] &b

O THE 4 gl .29 Rk, S Aol o) ofejxleleti 2] oA
ofrti 1] olelg Aol & WAte] §o] o] Special MasterS AAFH:

281) Id. at 367.
282) Josh Hartman, Rachel Krevans, Counsel Courts Keep. Judicial Reliance on Special Masters,

Court—Appointed Experts, and Technical Advisors in Patent Cases, 14 Sedona Conf, J. 61 (2013).
283) Rule 53(a)(1)

“(A) perform duties consented to by the parties;

(B) hold trial proceedings and make or recommend findings of fact on issues to be decided without
a jury if appointment is warranted by:

(i) some exceptional condition; or

(i) the need to perform an accounting or resolve a difficult computation of damages; or

(C) address pretrial and posttrial matters that cannot be effectively and timely addressed by an
available district judge or magistrate judge of the district,®
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Zlo] oFHE 1ot} Special Master?] 442 27}
Zlo|ct 284)

188 Zafslas golaof sh=
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s} 285 A532(c)(1)oll Fqﬂ} Special Master= 7|3#2] 0 2(default) tha2] 3k
TS ook @ Be RS 280k A9, @ Foll oS BEEeR s
23], ® SARF A5 LS diilsl] SAE B2l FARK 37T

5l
B 25 79 Special Masters HARE 590 2X(sanction)S 3+ 4= qlch

:\2

& Ha

=

Special Master— 19] JF30] AME KAz HLof| B sjjof gt} 286) B
o] Special Master®] Hixo| whal oF A& Hoh=s ¢, 1 23] Mol o Gt
AA 1 BaAE Exelar AL Solof st} 287)

SO = e 8ol dl4E 9% Markman Hearing AX}of|A] Special
Master7} A5 AA =S} 288) 1 9] Special Master7}F Al5E E-85]= AL (1) 27
7WAI(35.5%), @ AshHH(12.1%), @ E51FE(8.4%), @ HIAGHI(4.8%) 1At
11 3t} 289 CAFCE Special Master7} 23l|, E3d)1 a0 tiste] st 4= glrkar
Holr} 290)

)50 A 2] Special Masters &2 Ed|dHsAlo|th T4, 1 ES|HIA} o] 2
A AL SRR 712 A9 iR o|ar, T AltiEe] 1 ESHSALS] 7]<E]
Zrgel dhste] A% A7E 9Lt CAFCE Special Master7} 7154 243
L vl ] JH|slodof Bl AL oluglal AAEFIT) 291)

284) Los Angeles Brush Manufacturing Corp. v. James, 272 U.S. 701, 707 (1927) (“There is no reason
why a patent litigant should be subjected to any greater expense than any other litigant.”).

285) Fed. R. Civ. P. 53(b)(1).

286) Fed. R. Civ. P. 53(d), (e).

287) Fed. R. Civ. P. 53(f)(1).

288) Josh Hartman, et al., supra, at 65.

289) Jay P. Kesan and Gwendolyn G, Ball, A Study of the Role and Impact of Special Masters in Patent
Cases 17, Federal Judicial Center (2009).
<http://www. fic. gov/public/pdf. nsf/lookup/specmapa. pdf/$file/specmapa. pdf) .

290) Riverwood Int'l Corp. v. Mead Corp., 212 F.3d 1365, 1366 (Fed. Cir. 2000); Constant, 848 F.2d
at 1566,

291) Constant, 848 F.2d at 1567 (“Appellant Constant is wrong in presuming that a master need have
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=9I} 293) Special

7} Al 3 , e
Master7} o] n]x}= ogfzko] un% EECE] Z}Oﬂ oot A s Hel)
ol et % AollA] Ztaha, v

3. 7|&XH22(Technical Advisors)

dte] ZIeARERel Histe] gsial Al etk 1AM W EElE S5t
ZIedE7re] 8ol "ist] AR AL 3tk 7ledErre) g2 VIR Vs

ARl tistol MedS asA7Ie Zlole} 290 71EAREle] Aol Histe] o] A
e 7Y, 2 AR gl 2] gdtke A ARlslo], Tashima TARE Thad
AARE Al HE Qle: © 7eAhER] A AR S0, @ Al B, =584,
Bl tiet v, © 7IeAhEle] Ao digh Wkt AR, @ 7leARZe1e] A
o] B AaAtme] ZAStof 3 ® AEUge] 371,299

|

the same expertise in the technology as the inventor, Where complicated issues of patent law
are involved, the appointment of an experienced patent attorney is quite appropriate.”).

292) United States v. Green, 544 F.2d 138, 145 (3d Cir. 1976) (“[T]he inherent power of a trial judge
to appoint an expert of his own choosing is clear.”).

293) Fed. R. Evid. 706(a).

294) Reilly, 863 F.2d at 157—58.

295) Association of Mexican—American Educators v, State of Cal., 231 F.3d 572, 611 (9th Cir. 2000).
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297) Edward G. Poplawski, supra, at 183 (“Court appointed experts are infrequently used in patent

ofN

296) %
4714 F57} ok,

litigation . . .”).
298) Dolly Wu, supra, at 91501 (“During 2005—20086, special masters addressed claim construction matters
in about 41% of 90 cases and infringement or invalidity in about 20% of the 90 cases,66 However
special masters may also have a more comprehensive role, hold hearings, and make decisions

that may be difficult to reverse, In short, special masters may perform quasi—judicial tasks.”)
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I3 AR 2L 3831} 301) 1 AEIM= 7)]LAE e (technical advisor) E
= 87T S2A(expert witness)©] & = QUth, AL 7[EXHER10] 28-S Tr}A]
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299) Victor E, Schwartz, Leah Lorber, Rochelle M, Tedesco, Taking A Stand Against Lawlessness in
American Courts: How Trial Court Judges and Appellate Justices Can Protect Their Courts from
Becoming Judicial Hellholes, 27 Am, J, Trial Advoc, 215, 220 (2003) (“Trial court judges play
a crucial role as gatekeepers to assure that evidence which is unfair, or prejudicial evidence,
is not presented to the jury.”).

300) Erika Mayo, supra, at 556.

301) “The court may on its own motion or on the motion of any party enter an order to show cause
why expert witnesses should not be appointed, and may request the parties to submit nominations,
The court may appoint any expert witnesses agreed upon by the parties, and may appoint expert
witnesses of its own selection,”

302) Kian v. Mirro Aluminum Co., 88 F.R.D. 351, 356 (E.D, Mich. 1980) (“The presence of a court—sponsored
witness, who would most certainly create a strong, if not overwhelming, impression of ‘impartiality’
and ‘objectivity,” could potentially transform a trial by jury into a trial by witness.”)

303) Erika Mayo, supra, at 557—58,
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304) Douglas G. Smith, The Increasing Use of Challenges to Expert Evidence Under Daubert and Rule

702 in Patent Litigation, 22 J. Intell. Prop. L. 345, 347 (2015).
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305) ZAE, “AHA A HAHZARL] E=Y7FsA ) W A2 AF-n=e] A FAloz-" QI
A446%, PFATALE], 2014,

306) AAIE - AU, “HWAZRAR AEe} AZEY I AL vlw A7, AT EY A 8] =EA|
A1438 A2%, 2018,

307) 757 J. IR MREERK “TINAT ) — T —HEAOIE—", JIIFEEL Vol.65 No.9, 2015;
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89—84H.
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1879 Tt Dictionary of Terms and Phrases used

. ) ) . 2014 T Black’ s Law Dictionary318)
in American or English Jurisprudence3?) W biet y

A friend of the court, A term applied to a bystander,| “Someone who is not a party to a lawsuit but who
who without having an interest in the cause, of his | petitions the court or is requested by the court to file

309) WA EAX(Amicus Brief) A& AEs Hedoll el GARRE 711 0]9]9] A3Ak7t A Aol -85t
ooy ARE AEshe ALE Wikt P24 (Amicus Brief) & Al&dsh= A3AE HAZ AR Amicus
Curiae)g}al HE2c}

310) Samuel Krislov, The Amicus Curiae Brief: From Friendship to Advocacy, 72 Yale L.J. 694, 694

(1963).
311) Coxe v. Phillips, 95 Eng. Rep, R, 152 (1736).
312) AR, “vl=t AW AFIAAF A=t 11 27, sk ofehe, HAE=E, 2014, 193-195W,

313) Samuel Krislov, supra, at 700,

314) AY5, “u]F AP A Amicus Curiae AEol ¥WFF 41", APs A34@ A3E, 2018, 259,

315) Samuel Krislov, supra, at 704 (“Thus the institution of the amicus curiae brief has moved from
neutrality to partisanship, from friendship to advocacy.”).

316) Samuel Krislov, supra, at 703 (“By the 1930's, the open identification of an amicus brief with
an organizational sponsor was quite commonplace.”).
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317) Benjamin Vaughan Abbott, Dictionary of Teems and Phrases Used In American or English
Jurisprudence 62—63 (1879).

318) Amicus Curiae, Black's Law Dictionary (Bryan A. Garner ed., 10th ed. 2014).

319) Paul M. Collins, Jr. et. al., The Influence of Amicus Curiae Briefs on U.S. Supreme Court Opinion
Content, 49 Law & Soc'y Rev. 917, 938 (2015).

320) TIAAT) —IEAS, “HART I HA7Y) — 7HIEQIIICET T, <7+ Vol. 65 No. 3, 2012,
82H.

321) Asla2E(Federal Rules of Appellate Procedure) A29(a)(2)Z0] fdre?‘i AR W AR o]
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322) Az o} FHYUNAE =TEX(any person) HAZAAE A& 4= It} California Rule of Court
Rule 13(c)(1) ( Any person or entity may serve and file an application for permission of the presiding
justice to file an amicus curiae brief.”),

323) 757 J. vz A MREEKK, “TINAT ) — T ——HEAOIE " EIEFEFR Vol.65 No.9, 2015,
1280H.,

324) nl=t AL E9|0]X]: HomeyAbout the Court)Frequently Asked Questions)General Information
(“The Court receives approximately 7,000—8,000 petitions for a writ of certiorari each Term.
The Court grants and hears oral argument in about 80 cases.”).

<https://www.supremecourt, gov/about/faq general aspx).
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325) Nancy Bage Sorenso, The Ethical Implications of Amicus Briefs: A Proposal for Reforming Rule
11 of the Texas Rules of Appellate Procedure, Saint Mary's Law Journal 1999, p. 1230.

326) 999 o 5 49o] AT Aol st ok Aefs|7irt Walzict, oF 7-8H7e 4% F <F 80%10]
Hes7t Hug Aol sttt

327) Statistics for the Supreme Court's October 1965 to 2009 Terms, 81 U.S.L.W. 3018 (2012) (2010%19]]
757, 2011de) 657 Alglatchs BA).

328) Michael K, Lowman, The Litigating Amicus Curiae: When Does the Party Begin After the Friends
Leave?, 41 Am, U, L, Rev, 1243, 1256 (1992) (“In fact, amici commonly appear at all levels of
the federal judicial system, from district courts to the U.S. Supreme Court.”). ﬁ‘%ﬁ}ii%‘—‘ﬂ (Federal
Rules of Appellate Procedure) A|29%0] W= ki o] HAZAAE U= 712 HQlo] A& &6l
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329) RULES OF THE SUPREME COURT OF THE UNITED STATES, Rule 37 (Brief for an Amicus Curiae).

330) U.S. Sup.Ct. Rule 37, §1.

331) U.S. Sup.Ct. Rule 37, §4.
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332) U.S. Sup.Ct. Rule 37, §1 (“. . . An amicus curiae brief may be filed only by an attorney admitted
to practice before this Court as provided in Rule 5.”).

333) ARIgh, oro] HAlele=8, 202H("HARAAE 1L A4 S7F Ee YA AlE ool GARIEA ]
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TEEE).

334) Ruben J, Garcia, A Democratic Theory of Amicus Advocacy, Florida State University Law Review,
Winter, 2008, p. 321,
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337) Benjamin Robert Hopper, Amici Curiae in the United States Supreme Court and the Australian
High Court: A Lesson in Balancing Amicability, 51 J. Marshall L. Rev. 81, 83 (2017) (“Nevertheless,
in an adversarial system, the parties may not provide the court with all the assistance required
to render a decision or prevent a miscarriage of justice.”).

338) X, ool WAlelel=, 202H(CAFH U2 71 TA[A] AaFFARZE A|71EHA] $EokaL, s AlolA =
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339) Benjamin Robert Hopper, supra, at 84 (citing Lee Epstein Et Al., The Supreme Court Compendium:
Data, Decisions, And Developments (6th ed. 2015)).

340) George Williams, The Amicus Curiae and Intervener in the High Court of Australia: A Comparative
Analysis, 28 Fed. Rev. 365, 387 (2000) (recited from Benjamin Robert Hopper, supra, fn. 20).

341) Benjamin Robert Hopper, supra, at 85.

342) Y, e2Ego}, Zprol= 5 Awrt §itk =2 tidolAe] Alg] AR HE A] 7HF o] 8E A AT
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343) Ass'n for Molecular Pathology v. Myriad Genetics, Inc., 133 S.Ct 2107 (2013).

344) D'Arcy v Myriad Genetics Inc. (2015) 258 CLR 334 (Austl.).

345) Benjamin Robert Hopper, supra, at 95.

346) Ruben J. Garcia, supra, p. 326. fn. 62,

125



o2 0= HHxRKamicus curiae) A=| R2| E5AE0)9| =t

o
il
f
ol

ol F5o] SAkE AT 4= Slok= Hell= Ao EHHoR
B2 Amrt olel Rekdith 300 WAz Mo =ee F

& SolA 372 F7Pt Wk Jiey 849) et A
o] FAo] HARAAE 018351 H]go| Eolxth= ARlojA A=

ox Ol'ﬂ
.
i=
N
>,
o
>

> T
lo
re
T
)
rE
N

[rrr

w [
t
S
A=)

2. HIEe| AlZt

HAEME TS flliA7E ot 2919 o] Bl/E= AR o]efE flshiA
S AARITE ol 7P S83t vlEe] o] Fr} 350 o]t BlEke: (783
Posner AR AR 2fste] thaal} o] fofnt: @ AFHlEe T7E @ A1

Fe Aldshs ] FEok © Ao Fae) ofdet ool Eadrt o
741]% H.352) 35=0] Kirby ()b ARR]A Aol tisiA= (HAgolld o] 17
Z2AA Aol ofdzh) BRIA R sidste Ao Bt A, &g Aol distle 7
AR 71 ARkt FE sl Hoke A, AR H 258 W AJA
o F= =87t AAsh "rks ol 28kl HARAR}; A= vlEsigie) 353
HEAME AIET HetarE Zul(gang) 2t vIdshs A= SARH. 354 gt
olsiEAE A AR MA=AATE v = 3l Y= ARbehd, 1 2AMR <

Slo] BAA Ak e Sl e 8012 AN HIUE S 92 Aol

347) 2AE, O] =1, 15HHAZAR] JaMe SEFFARE HA 3ol FE5T 73-‘% 53] AR 2040
oA = BAR sl A=A ghs =Folvt 4 52 AstelAY AAs = gt A3E 4=%i]”),

348) 2AF, SFol =1, 19U AR Fol= HAe] A YEt o} loﬂ‘%ﬂl‘% At iFEolA i
Pt sk IS git),

349) Jeffrey C. Dobbins, New Evidence on Appeal, 96 Minn, L. Rev, 2016, 2052 (2012).

350) Joseph D. Kearney & Thomas W. Merrill, The Influence of Amicus Curiae Briefs on the Supreme
Court, 148 U, Pa, L. Rev. 743, 757 (2000).

351) P. Stephen Gidiere II, The facts and fictions of amicus curiae practice in the eleventh circuit
court of appeals, Seton Hall Circuit Review, Fall, 2008, p. 2.

352) Ryan v. Commodity Futures Trading Comn 125 F.3d 1062 (7th Cir. 1997).

353) Michael Kirby AC CMG, Deconstructing the Law's Hostility to Public Interest Litigation, 127 L.
Q. Rev. 537, 541 (2011),

354) Anthony L. Clapes, fn. 81 (“Professor Menell is a member of the ‘gang of ten’ law professors
who filed amicus briefs in support of copyright defendants in software copyright cases.”).
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355) Benjamin Robert Hopper, supra at 93 (“It may be inferred that the Supreme Court's relatively
straightforward procedure for amicus applications encourages amicus filings, while the uncertainty
created by the High Court's relatively rigid procedure discourages them.”).
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357) Kelly J. Lynch, supra, at 67.

358) Michael Rustad & Thomas Koenig, The Supreme Court and Junk Social Science: Selective Distortion
in Amicus Briefs, 72 N.C. L. Rev. 91, 146—47 (1993).

359) Benjamin Robert Hopper, supra, at 97 (“‘multiple instances of unreliable factual claims, e.g., claims
citing studies that the amicus funded itself.”).

360) Benjamin Robert Hopper, supra, at 98 (“It follows that increasing the number of voices in the
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Supreme Court, while increasing diversity, also has a number of serious drawbacks, in particular:
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Benjamin Robert Hopper, supra, at 103 (“An amicus curiae brief that brings to the attention
of the Court relevant matter not already brought to its attention by the parties and which is
filed by a person with suitable qualifications to give an opinion on that matter may be of considerable
help to the Court, An amicus curiae brief that does not serve this purpose burdens the Court,
and its filing is not favored ...”).
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387) Thomas Kithnen, Patent Litigation Proceedings in Germany (Frank Peterreins trans., 7th ed, 2015),
p. 726.

388) Stefan Bechtold, et al,, Forum Selling Abroad, 2019, p. 20 (“Munich, by contrast, until 2009
had a reputation for higher rates of expert involvement, causing attorneys to counsel their clients
against bringing patent suits there.”).

389) Regional Court of Munich, Hinweise zum Miinchner Verfahren in Patentstreitsachen (2016).

<https://www. justiz, bayern, de/media/images/behoerden—und—gerichte/infoblatt m nchner verfahr
en_stand 12 2016 . pdf).

390) Stefan Bechtold, et al., supra, p. 20 (“Among other things, they announced that they would,
in the future, only rely on expert witnesses in rare circumstances.”).

391) Stefan Bechtold, et al., supra, p. 20 (citing Mathieu Klos, Standortvorteil, 4 JUVE RECHTSMARKT
72 (2010), at 74).

392) Stefan Bechtold, et al., supra, p. 20 (“Yes, this was an attempt to use a new way of handling
proceedings as a means for advertisement,”
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396) 75>y J. LA MREERIT T IARTY — T —HEAOYE—, FIFEEL Vol.65 No.9, 2015,
1283H.

397) Michael E. Solimine, The Solicitor General Unbound: Amicus Curiae Activism and Deference in
the Supreme Court, 45 Ariz, St. L.J. 1183, 1189-90 (2013) (“Similarly, the Justices themselves
are cognizant of the large number of amicus briefs filed, and have themselves increasingly cited
or discussed such briefs in their opinions.”).

398) Id (“Numerous reasons have been advanced for the proliferation of amicus briefs, including the
Court's liberally granting leaves to file the briefs, more interest groups paying attention to Court
decisions, groups filing briefs to counter those filed by competing groups, and the perception
of groups that the briefs can impact Court decisions.”).
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recently some courts seem to have been swayed more by the amicus arguments than by the facts
of record.”).
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A SroRIAE thgol
2ol RyHlshAL

o rlr
2

o

N —‘1

147



A6 0=l HE=AHRHamicus curiae) A=0| 22| E51AE0f0] =t

#(foe)oleti H7ske AsE AR 416) ofdl AmolER] YHe W o
PRk e 7 old AR geis] 1 ojwelis T 7HIch WA
=7} 3% ARfe] gl 2|92 HaFE Slolehs 2t Melo] IXsH Zakyd
Al APLE QPSR SH0] 5 S0e nr nefsheg AR AR &8s

Wrlok g Zeltt,

e
fijo

2

¢

WA AT} 71 AJ0] Bael o 27 She A7 SETHs vlgo] 27
sk, 7h Ao] Baels v 2] she AAE ol ABAE ERjFicE 417 714
el 2 B S AFT AL AR EAGHA ot o %—xﬁ@f
oF} A= EhelE W 4 QA She Almoltt, 1w HollA WA

et AL olo] 8 Al 2 7 2ol

%S 2 B Fi S Sl Sk obREl 2 7hA) 23 Sl e

AEE MARRAA Y] S gt o] A F FAPE 2aelEie v A
g +% B‘MOF o Alofef, Wol=

Hes AEde] Saee 23 toRt Baer) 1 o] Ea|En o vl
Asirhs WSS AAR sug, HARAA} Aes ?1—7%7.:—49]( o F3lohs Al=etar
& 7 Qleh419) WiEaEo) of o] o] R Qlste] ofgte] ERb) wlg-g st
o] e MARAM] IR QIR okl Evk} vl8-& f=stofof sk Aotk

2L o] MR NS 7H 4 QES Firks 2w
P

S = =%
AL F08 Ul L0 1ol A et Beladelas W

(1953).
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424) Maxeiner, James R., The Expert in U.S. and German Patent Litigation, IIC 1991, 595, 596.

425) 59 E5labold GARE AIIsHe HETLS) oighe F4aoln AlRkAelea Siet Maxeiner, James
R., The Expert in U.S, and German Patent Litigation, IIC 1991, 595, 596,
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DPMA (LG)
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2 ERe] AL 22 B2 Bl &3l Sl daldu e @w 1‘41“01 E} 1
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433) 3, “Edo] AHAIE", W 50d 115, 2001, 268 Rz
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2009, S. 918-920.

435) BVerwG GRUR 1959, 435,
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